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ADVERTISEMENT. 



The following observations are offered, with an 
earnest hope that they may induce a careful and dis- 
passionate consideration of the character and func- 
tions of those municipal corporate bodies, that may 
be classed among the most ancient institutions of this 
country. 

Those who are sensible of the excellence of our 
constitution, will be ready to acknowledge the im- 
portance of that branch of it which provides for the 
practical operation of the laws, and particularly in 
cases of summary jurisdiction, in which so large a 
portion of the community are immediately inte- 
rested ; and it will be admitted also, it is presumed, 
that the system upon which the power conferred by 
the crown upon corporate bodies in populous towns, 
to elect the magistrates, who shall administer justice 
among the inhabitants at their own doors, under an 
ample responsibility, is a system most compatible 
with their political feelings, as well as most appro- 
priate for their welfare. 

The arguments by which it has been attewipted to 



vi ADVERTISEMENT. 

elucidate and establish the fair grounds of a favour- 
able opinion of municipal corporations, and of the 
principles upon which they are founded, are a mere 
outline, which it is left to others more competent to 
fill up. 

It will be sufficient, if so much has been suggested 
as may excite discussion, in order that it may be 
manifested, that every exertion to preserve and to 
ameliorate the system of which these bodies are a 
part, is a duty that the members and freemen of 
corporations owe to their countiy, their neighbours, 
and themselves. 
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The municipal bodies, by which the liberties and 
franchises of cities and towns incorporated by royal 
charters are executively administered, form an im- 
portant class of the public institutions of the realm. 
Established originally upon a just polity, they have 
withstood the revolutions of ages, and are no less 
venerable for their antiquity, than admirable for the 
practical benefits they have, for so long a period, 
afforded. 

In semi-barbarous ages, when the only refinement 
upon the law of nature was submission to a leader, 
chosen for his experience in the chase, upon which 
he and his followers depended for subsistence ; and 
for his valour, by which they were to be protected, 
in their wanderings, from hordes as fierce and un- 

B 



600003392N 




-r 



il 



OBSERVATIONS 



UPON THE 



MUNICIPAL BODIES IN CITIES AND TOWNS, 



&c. &c. 



and granted to the lords, to have tlie view of tenants 
and resiants within their mannorSj &c. So as the 
tenants and resiants should have the same justice 
that they had before in the tourne, done unto them 
at their own dooreSy without any charge or losse of 
time; and for that cause came the duty in many 
leets to the lorji, * De Certo Lete/ towards the 
charge of obtaining the graunt of the said leet.** 

If it was found expedient for the ease of the 
people, that each might the better follow his busi- 
ness, to bring justice home to their own doors, by 
the institution of local tribunals in manors where the 
people were few in number, that expediency must 
have been equally obvious, and more pressing, where 
they congregated in towns ; and, accordingly, the 
functions of the leet were also exercised within them, 
with such accessaries as were requisite among a larger 
number of suitors ; and courts were then held more 
frequently than twice in the year, as the leet of the 
manor wai^ appointed to be held, until, by modifica- 
tions from time to time, the municipal authorities 
attained their present form. 

The chief court in cities and towns (of the Anglo- 
Saxons) appears to have resembled the hundred court, 
and to have been called the burgemote, or folc- 
gemote (or Jblckmote) ; and was composed of all the 
burgesses, the presiding magistrate being called the 



aiderman towngerrevey or portgerieve *. This court 
was held monthly ; and, on particular emergencies, the 
chief magistrate had authority to convene also other 
special meetings by the sound of the mot-bell t. 

In the early Gothic institutions, formed upon the 
traditions of former ages, centuries before the dis*' 
covery of the Pandects at Amalphi Jiad re-established 
the basis of legal science, the people were admitted 
to participate largely in the administration of the 
laws by which the community was governed, as is 
happily illustrated by the glorious institution of tried 
by jury, derived from the noirth through the Anglo- 
Saxons ;{:• And although it might be difficult to 
show the precise time when the chief civil magistrates 
in cities and towns obtained associates in the dis- 
charge of their civil, fiscal, and municipal functions 
severally ; yet it is less difficult to show the early 
origin of municipal associations, and their approxi- 
mation to the character of the corporations now 
existing. 

The prffifectus civitatis, who represented the king 

* Portreve means the reeve of the gate^ and not of the port; 
and it seems to have been used more in inland places than in sea- 
ports. 

f See Scriven on Copyholds and Courts Leet> &c. vol. ii. 
p. 803 ~ 

I Barrington on the Statutes^ edit, anno 1766^ &€. p. 17. 



in his towns, aj^ars in our records at a very remote 
period. 

Somner, in his Antiquities of Canterbury, says *: 
" How our city was governed in temporalibus before 
the time of bailiffs, is somewhat obscure. Yet, ques- 
tionless, it always had a special and dii^inct magistrate 
to preside over itp whom I find stiled either the pras- 
fect, the portreeve, or the provost ^ which names differ 
in sound only, and not in sense or signification. As 
to the firsts in the year 780, in certain charters of 
Christ Church, bearing date at Canterbury, mention 
is made of one Aldhtfne, hujus civitatis praefi^ctus/' 
&c.t 

The celebrated rescript of the Conqueror, ad- 
dressed to the authorities in London, ** William the 
king, to William the bishop, and Godfrey the port- 
reve, and all the burgesses that in London be, greet- 
ing,*' is evidence of a popular municipal government 
anterior to the Conquest. 

Another example at Chester may be found in the 
great Norman survey. The judices civitatis J no- 
ticed in that venerable record, were twelve magi- 
strates of that city, selected frdmi the men of the king. 



* Edit, anno 1640, p. 363. f lb. 

t Dissertation prefixed to Domesday, p. Ixv. Domesday, p. 
262, b. voL ii. 



the bishop, and the earl ; who may be considered as 
the class Corresponding to the modem citizens. 

From these, and other kindred establishments, no- 
ticed in the same record as existing at Stamford * and 
Lincoln t, the present governing bodies in cities and 
towns may be traced. It was an acknowledged prin- 
ciple at the period of the Conquest, that, as towns 
were formed for the advantages of their inhabitants, 
and of the whole people, they should be endowed 
with reasonable franchises J.*' 

The prasfectus civitatis of Canterbury, the twelve 
aldermen, thani et prasfectus of the hundred, the 
judices civitatis of Chester; and the praepositus et 
juratores of a modern corporation, are all scions of 
one parent stock. 

The constituent members of modem corporations 
have been increased, that they may bear a just pro- 
portion to an increased population ; and their functions 
have been multiplied by accumulated laws : but an 
analogy has been preserved between the ancient mu« 
nicipal body of the city of Chester, and those existing 

* Dissertation prefixed to Domesday^ p. Ixv. 

f Domesday^ vol. i. p. 336, b. 

X " Et ideo castella, et burgi, et civitates sitae sunt et fundatse 
et sedificatse, scilicet, ad toitionem gentium et populorum regni, et 
ad defensionem regni, et idcirco observari debent, cum omni liber- 
tate, et int^itate et ratione." — Wilkins' Leges Anglo-Sax. Leges 
Ouilielmi Regis, p. 218. 
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in many cities and towns. The nomination by the 
bishop has disappeared, as unnecessary, inconsequence 
of the erection of separate ecclesiastical tribunals ; but 
the king retains his wonted pre-eminence, and creates 
corporations at his will. 

But it is a generally received opinion that lay or 
municipal corporations were not instituted in this 
country until long after the Norman conquest ; and 
our historians have given an account of the period 
and the causes of their origin, which sanctions this 
opinion. 

The war of the Crusades *, as might be expected 
from events which affected so large a portion of Eu- 
rope, and extended beyond it, produced many poli- 
tical changes. Many of the trading towns of Italy 
acquired great wealth, which enabled them, and the 
general ferment of the times, in which they parti- 
cipated, excited them, to shake off their subjection ta 
the German emperors, whose authority was but feeble 
in a territory so remote from the seat of their govern- 
ment. Hence the institution of communities in cities 
and towns, with certain immunities and franchises t, 
independent of the emperors from whom they were 
purchased or extorted. This innovation was not 
long introduced in Italy, before it made its way into 

* Robertson's Hist, of Charles V. sec. i. p. 29, et seq. 
t Smith's Wealth of Nations^ vol. i. book iii. chap. 3. 
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France, where Louis le Gros^, as the means of 
checking the usurpations of his potent vassals, con- 
ferred new privileges on the towns within his own 
domain, by charters of community t ; abolishing the 
marks of servitude, and forming the inhabitants into 
corporations or bodies politic, to be governed by a 
council and magistrates of their own nomination* 

In England this example was followed at the me- 
morable period of the struggle between king John 
and the barons. 

At that epoch, it is probable that there existed in 
many towns distinct guilds or authorities for the cog- 
nizance of judicial or commercial matters ; and while 
the institutions that were superinduced upon the 
leet administered the common law generally, there 
were guilds, or fraternities, which were instituted to 
protect the interests and regulate the transactions of 
trade. On the latter, some observations will here- 
after be oflFered, rather than to interrupt the view of 
the progressive formation of municipal corporations, 
by noticing them more particularly at present. 

The king, by extending the immunities previously 

* Hume's Hist, of England, vol. ii. p. 118. Appendix. Lord 
Lyttleton's Hist, of Henry II. vol. i. p. 268. See also vol. iv. 
p. 29. 

t See Robertson's Hist, of Charles V. vol. i. sect. i. note 16, Q. 
Smith*s Wealth of Nations, vol. ii. book iii. chap. iii. Of the 
Rise and Progress of Cities and Towns, &c. 
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conferred upon towns, rendered them more powerful 
auxiliaries of the crown, but more independent of it ; 
and the inhabitants themselves not only obtained 
from him the advantages of a local police, but they 
also acquired by the same means a political import- 
ance; and in the following reign the citizens and 
burgesses were summoned to appear by their repre- 
sentatives in the great council of the nation. 

The city of London was, before and after the Con- 
quest, governed by a portreve, until the reign of king 
Richard I. when the chief magistrate received the 
denomination of mayor ; still, however, being nomi- 
nated by the king : but king John *^ conceded this 
right of appointment, and conferred upon the bur- 
gesses the power of electing their own magistrates 
from among themselves. 

Another modification by which the governing 
bodies in cities and towns incorporated became 
charged with their miodern functions, and attained 
their present character, as members of an admirable 
system of police, was by means of a co-ordinate power, 
upon divers occasions, of their elected magistrates, 
with the justices of the peace appointed by the king's 
commission. 

Justices of the peace were first instituted. Lord * 
Coke says, in the reign of Edward I. "In termino 

* 4 Inst. p. 253. Prynne's Animadversions on 4 Inst. p. 2. 
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pasch. 6 Ed. 1 • ^ coram rege prima fuit consti- 
tutio justiciariorum pro pace conservanda,*' having 
previously t delivered this just encomium upon the 
institution : ** And it is such a form of subordinate 
government, for the tranquillity and quiet of the realm, 
as no part of the christian world hath the like, if the 
same be duly executed/' 

Frynne, however, in his Animadversions upon the 
4 Institute :{;, controverts the fact, and refers to 
several authorities to show a much more ancient class 
of ^' pacis assertores '' in other states ; and that in 
England, ** king Henry IIL § did, by several pa- 
tents, constitute and appoint several persons, in most 
counties of the realm, to be guardians and preservers 
of the peace of the realm, ' ad pacem nostram conser- 
vandam,' upon the accord made between him and his 
barons/' 

But Dr. Bum, in his well known Manual ||, gives 
a satisfactory account of their express institution. 

After observing, that anciently % the officers and 
ministers that were charged with the preservation of 
the peace in counties, were, by force of the king's 
writ, chosen by the counties ; he adds^ that justices 
ofthe peace are appointed, 1st, By act of parliament 



* 4 Tnst. p. 176. 


t lb. p. 170. 


t lb. p. 148. 


§ lb. p. 149. 


II Art. Justices. 


IT 2 In»t. 


p. 558, 559. 
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(27 Hen. 8. c. 24) ; 2nd, By charter or grant by the 
king, under the great seal, as mayors and chief 
officers in corporate towns; 3rd, By commission. 
And that, " at the first, by the statute of 1 Edward 
III. which is the first statute that ordains the assign- 
ment of justices of the peace by the king's com- 
mission, those justices had no other power but only 
to keep the peace. But the very next year the form 
of the commission was enlarged, and continued still 
further to be enlarged, both in that king's reign, and 
in the reign of almost every other succeeding prince, 
until the SOth year of the reign of queen Elizabeth ; 
when, by the number of the statutes particularly given 
in charge therein to the justices, many of which never- 
theless had been a good while before repealed, and 
by much vain repetition, and other corruptions that 
had crept into it, Jfartly by the miswriting of clerks, 
and partly by the untoward huddling of things to- 
gether, it was become so cumbersome and foully 
blemished, that of necessity it ought to be redressed. 
Which imperfections being made known to Sir 
Christopher Wrey, then Lord Chief Justice of the 
King's Bench, he communicated the same with the other 
judges and barons ; so as, by a general conference had 
amongst them, the commission was carefully refined 
in the Michaelmas term, 1590, and being then also 
presented to the Lord Chancellor, he accepted 
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thereof, and commanded the same to be used ; which 
continues, with very little alteration, to this day. 
Lamb. c. 9* 

Having attempted to trace the antiquity of the in- 
stitution of governing bodies within cities and towns, 
it is proposed now, to consider the practical advan- 
tages which they afford at this day. 

Among .he privaeges eonfen^ upon ti.e muni- 
cipal bodies by the crown, the most valuable, because 
it is the most useful, is that of electing the magistrates, 
who gratuitously administer the laws within their 
several jurisdictions. 

If it be considered, that it is through ** this subor- 
dinate judicial administration," which so well deserve* 
the encomium of Lord Coke, that the people derive so 
many practical advantages of the British constitution, 
and of the statute laws, affording them the blessings^ 
of prompt protection and security, curbing their pas- 
sions, correcting their asperities, defending their pro- 
perty, and establishing orderly habits among them ; 
then it must be manifest, that bodies corporate, em- 
powered by the charters of the sovereign to exercise 
a discretion in the appointment of local magistrates^ 
possessing an intimate knowledge of the interests and 
condition of those for whose service they are ap- 
pointed, are eminently adapted to the character, and 
likely to promote the welfare, of the people. 
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In populous towns, a periodical change of chief 
magistrates is not only in conformity with the early 
practice and principles of our laws and constitution, 
but also highly desirable and necessary ; because, in 
these communities, a permanent magistrate may ac- 
quire an influence, and derive an interest, that might 
affect the purity of his administration, or at least 
bring upon it suspicion or obloquy. This argument 
is not hazarded merely to support an immediate 
object ; it is founded upon the immutable laws of our 
nature ; and a striking illustration, not only of the 
probable abuse of a permanent authority, but also of 
a constitutional jealousy of it, and a recognition of 
the inconveniences which had arisen from the want 
of it, may be foutid in the statute book *. 

And this periodical change of chief magistrates is 
also necessary, because the performance of the duties 
permanently would be intolerably burdensome to the 
individuals, as a cursory view of the multifarious 
duties will attest. 

In addition to their municipal functions, they have 
to act judicially in courts of record and in local ses- 
sions ; to act ministerially and judicially in pa- 
rochial matters in special and petty sessions, as to 
confirmation and levying of rates, the settlement 
and relief of paupei's, as to orders of affiliation and 
maintenance of illegitimate children ; to settle dis- 

* 9 Anne^ chap. 20^ sec. 8. 13^ 14 Char. 2. chap. 12, sec. 15, 
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putes between masters and their apprentices, domestic 
servants, artificers, and labourers ; to investigate ca- 
pital charges in the first instance, which is always a 
painful, and frequently an important and difficult 
duty ; to dispose of an infinite variety of minor fe- 
lonies, larcenies, a.nd misdemeanours ; to give effect 
to the numerous enactments relating to vagrants ; to 
a^ust assaults, and often, by suggestions and advice* 
to appease animosities between neighbours ; to avert 
vexatious proceedings, which too often distress the 
parties and annoy the courts ; to determine in re- 
venue cases, wherein laborious inquiry and nice diis- 
crimination are often necessary, that the revenue may 
be faithfully protected, and transgressions inadvert- 
ently committed, be dealt with, and judgments 
apportioned, according to circumstances of great va- 
riety : to all which duties, those magistrates who 
have a correct knowledge of trade, and of the cha- 
racter of the parties, are most competent. They have 
also to suppress affi*ays, and generally to preserve the 
peace. 

In towns situated upon the coasts of the kingdom, 
or upon navigable rivers, the interposition of local 
magistrates is frequently and suddenly required ; and, 
in general, upon these occasions, it is desirable that 
measures should be adopted with a promptitude, 
which is best provided for in corporate towns, where 
a magistrate or his locum tenens is always at hand, and 
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where, also, the office of his legal assistants may be 
said to be always open to applicants. 

It never can be imagined, that the gentry of the 
realm, who act as his majesty's justices of the peace 
in rural districts, out of the municipal jurisdictions, 
where the duties are comparatively light, should de- 
vote themselves to the drudgery of diurnal sittings, 
to perform the duties which, it has been shown, the 
annual magistrates in towns corporate have to dis- 
charge ; and these, let it be remembered, must be 
in addition to their public duties in the general and 
quarter sessions of the peace, and as grand and spe- 
cial jurors, and in other stations, and for other ser- 
vices, to the execution of which, their rank and 
consideration render them liable to be called. 

Nor will it probably be asserted, that a stipendiary 
magistracy in every populous town, would be the 
most desirable " form of civil government.'* 

If, therefore, the noblemen and gentlemen included 
in the general commissions of the peace, and a sti- 
pendiary magistracy, are, for very different reasons, 
equally ineligible for the administration of justice in 
populous towns, then it is no longer a question whe- 
ther a more desirable form can be devised, than that 
which is in operation in the towns corporate of the 
realm. 

Now, to return to the consideration of the useful- 
ness of the municipal or elective bodies themselves. 
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It is not the power of electing the tnagistrsteAf 
which alone renders them useful and necessary to the 
interests of the several communities in which they 
are established. 

There are very important functions, to which the 
magistrates, by themselves, are not competent, and in 
the discharge of which they require the co-operatiou 
of their colleagues of the municipal bodies. In the 
courts of local session, held in many cities, being 
counties of themselves, and in other corporate juris*- 
dictions, other members are necessarily associated 
with the annual magistrates ; and in courts of record, 
as it is expressly enjoined in many charters, the ma- 
gistrates have the assistance of other corporate mem- 
bers, and they together are " to hear and determine 
all manner of debts, accounts, covenants, contracts, 
trespasses, with force of arms, or otherwise committed, 
detinues, deceits, replevins, and all other pleas, suits, 
and actions personal whatsoever, of whatsoever sum 
the debts, damages, or demands, shall amount ;" and 
these courts, it must be observed, are of such un- 
doubted use and convenience, that they have, in very 
recent cases *, been carefully supported by the judges 
of the superior courts. 

From the countenance thus afforded to them, and 
from the discussions in Parliament upon various sub- 

♦ Rex V. Mayor and Jurats of Hastings, DowHng and Ry- 
land's Magistrates' Cases, vol. i. p. 53. 

C 
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jects, particularly upon the County Courts Bill, it 
should, seem that an opinion prevails, that it is ex- 
pedient to increase the number, and to preserve the 
authority of local courts, in order to relieve the su- 
perior courts of law from the pressure of business, 
which is the consequence of the increased population, 
wealth, manufactures, and trade of the country. 

Again, they are very advantageously associated 
with the magistrates, when they act as clerks of the 
market; under the provisions of a charter, in the im- 
portant duties which are assigned virith a view to the 
prevention of the sale of unwholesome victuals, and 
to the adjustment of the weights and measures used 
in the purchase and sale of all commodities. 

As a superintending authority, these bodies are 
eminently useful. They^ord a salutary check upon 
the conduct and administration of the chief magi- 
strates themselves ; thus rendering an inestimable 
service to congregated thousands, whose actions, in- 
terests, and safety, are submitted, by so many specific 
enactments, and upon many undefined points, to the 
decision of magistrates, without the intervention of a 
jury. 

If private prejudices should seem to corrupt, or 
extrinsic influence arise to obstruct, the course of 
justice, the municipal body is at hand, to watch the 
appearance, and correct the consequences, of sinister 
motives or attempts. In this point of view, the dis- 
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>^rdancy which sometimes prevails among members 
of a corporation, and which is generally ascribed to 
some other, rather than to the true cause or motive, 
operates tp the security of very important public 
objects. 

They hold a necessary control over the subordi- 
nate officers of the establishment employed in the 
duties pertaining to the corporation, and in those to 
which they are directed by the magistrates in their 
judicial capacity ; correcting the irregularities that 
may occur, and visiting with punishment the offences 
of commission or negligence. In their legislative 
capacity, the body corporate might provide many 
salutary regulations as to the management of prisons 
and prisoners, adapted to loeal circumstances, if, by 
securing to them their pecuniary resources, they 
bhould be enabled permanently to provide for the 
maintenance of the prisons within their jurisdictions. 
A proper distinction should be made between those 
corporate jurisdictions which contribute to the county 
rates, and those which do not; and between the 
uses to which local gaols aro appropriated, whe- 
ther for the temporary safe custody of prisoners 
during protracted examinations,, previous to commit- 
ment to the county gaols, or for the custody of 
prisoners after trial and jtidgment. 

And among the useful and necessary services of 
these bodies may be noticed, the charge of the funds 

G 2 
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held by them in trostj^^^nd the impbrtatit dutiei^of 
fVaiBing and enforcing b^laws. i 

Voliiiiiinoils as th^ public statute liaws of this king^ 

mm' I * * ^^^^ 

dom are, ylBt thiey arcj and always must be, insuffi*' 
cient to the infinite variety of local interests and cir- 
cumistaiic'es ; nor ite the public statutes so readily 
known and acted upon, as when such parts of theni 
las are particularly applicable to any place^ are eni^ 
bodied in their locid 'regulations^ 

It is frequently found, that general local acts of 
Parliament are imperfect, and inadequiate even for 
their professed objects, : > i. > 

Hence by^laWs becotne the more neciessary and 
useful;; and the earlieist bylaws now ^xt^nt in some 
of the. ancient towns, ai^ecJhiefly declaratory of the 
common and statute law, with th6 additidn of {s6me 
few provisions, pecuKatly l^pplicable to the particular 
place. . ' 

If such only as have been noticed, were the be- 
nfefits derivable fix)m the exetcise of the authority <tf 
municipal bodies, they would be' entitled, on thei^ 
grounder Wone, to veneration and support ; but they 
are productiveofliiany other public advantages. • '» 

In a Constitutional point of view, their salutary in- 
fluence has, upon many interesting occasions, been 
conspicuous. The public expression of the senti- 
ments of municipal bodies, formed, as they are, of a 
portion of the discreet inhiabitants of towns, has 
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contributed to the stability of good government, and 
to discourage attempts to subvert rule and order in 
the state ; thus tending to preserve the constitution, 
by contributing to a just balance of political and phy- 
sical powen- 

Moreover, this country may boast ' of a class of 
subjects,' who, by: their intelligence, enterprise, and 
the united effects of industry and good character , 
have acquired amongst their fellow citizens a. degree 
of wealth, and a station that gives them an influence 
within their own circle of society ; and, who, as a 
natural concomitant of the qualities by which they 
have become eminent in their sphere, possess an 
ambition . that may be advantageously gratified by 
means of municipal institutions, whereby they be- 
come interested in the support of all orders of so- 
ciety ; emulating the higher, well known to, serving, 
and connected with, the humble orders ; exciting and 
inducing a popular respect for civil and political dis- 
tinctions, and themselves the best example of the 
effect of a fr^ebut well regulated govemn^ent. And 
in the deliberative and executive proceedings of the 
corporate body, the several members acquire infor- 
tnation. and experience, which render them in sue 
tcessioii^effective ihagistrates. . 
; To . the . benevdlence ' of these bodies many ' indivi- 
duals owe their whole support and eomfoit, when old 
age and ; indigence overtake them; and it is- nnd^r 
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the roof of respectable and comfortable alms-houses, 
raised by these local authorities, wheu they have thfs 
means, from casual surplus income, or the bequests of 
the charitable, that decayed housekeepers jind a 
more appropriate refuge than that which is provided 
under the general poor laws. 

Among the effects of their benefic^ee may also 
be enumerated, the early foundation and endowment 
of many schools for the gratuitous education of the 
humbler classes. - 

And to how many useful entei^rises, either in. tll^ir 
or^n or progress^ do their sanction and pecuniiM? 
assistance give an impulse I 

The perpetual succession with whidi they are en<- 
dowed, serves to confer permanence and stability 
upon many public benefits, and to encourage plans 
of prospective amelioration. 

Such are the grounds upon which munic^ bodies 
may rest their claim to public esteem and respect* 
without adverting to minor objects of considenddon^ 
CMT to those local peculiarities which enable tjiem U^ 
be extensively usefuli. 

On the other handf some objections have bee^ 
occasionally surmised, or expressed in general tmili» 
though not directly and distinctly proved against 
them : but, upon a candid consideration of these ad- 
verse opinions, they will be found inponcluom, jgid 
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not so tenable as those grounds upon which corpora- 
tions may be vindicated. 

They have been denounced by Paine as incompa* 
tible with the universal right of citizenship ; and, as 
an illustration, he says, ** The manufactures of Man- 
chester, Birmingham, and Sheffield, are the prin- 
cipal manufactures of England. From whence did 
this arise? A little observation will explain the case. 
The principal and generality of the inhabitants of 
those places are not of what is called in England the 
church established by law ; and they or their fathers 
(for it is but within a few years) withdrew from the 
persecutions of the chartered townSf where test laws 
more particularly operate, and established a sort of 
asylum for themselves in those places. It was the 
only asylum that then offered ; for the rest of Europe 
was worse *.*' 

It will be seen how little there is in this, as in 
many other specious assertions of the same author, 
when they are brought to the test of truth. This,, 
for instance, will appear a mere gratuitous assumption 
of fact, if it be considered for a moment, in how 
small a degree manufacturers can, as such, be affected 
by the teiM; law. Manufacturers are probably in- 
duced to settle in country districts rather than in 
large towna (which, however, they at length establish 
and adhere to), not so much because they would 

* Rights of Man^ part i. p. 82^ note. 
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enjoy the negative advantage of escaping the in- 
fluence of the test laws, as because the spot selected 
has positive allurements. The more moderate rate 
of subsistence in districts where provisions are pro- 
duced, than in towns, where they are only consumed, 
and consequently expensive, is a stronger inducement 
than that assigned. The existence of minerals, or 
other natural substances used in manufactures, is also 
an attraction ; and manufacturers may, for obvious 
reasons, select the neighbourhood of streams of water. 
These, and many other objects, may have induced the 
original settlement of towns, which, as they have 
been reared under a police, which time has adapted 
to their growth and circumstances, may not require 
any other system. When so many other reasons, 
may have influenced those who settled themselves in 
the original manufactories at certain places, it is dis- 
torting the subject to represent them as having been 
actuated solely by a design to escape persecution in 
chartered towns : but these the writer considered as 
so many aristocracies, and that was quite enough to 
expose them to his invective. It should be remem- 
beredi also, that the test laws are not the work of the 
local authorities in chartered towns, but of the legis- 
lature ; not for the peculiar advantage of these towns, 
but for the preservation of the more general and im- 
portant interests of the state. 

As a practical answer to the opinion of this author, 
it should be observed, that, to manage the great popu- 
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lation of Manqhe^ter, there, was no othei* provLsiqn 
but the ordinary establishment of the common law 
constables, which, being found inadequate to the pur- 
pose, stipendiary magistrates have been provided,-*a 
substitution for the government of a local corporation, 
which, perhaps, even this writer himself might not 
have approved of. 

Other writers, whose characters and opinions have 
great influence, have stated as an objection against 
corporations generally, that they are subversive of 
the freedom, and consequently of the prosperity of 
trade. 

Anderson, as an esteemed writer, upon the com- 
mercial interests of this country, is a proper authority 
to be referred to in proof of the existence of the 
error *. He says, that " at first the word guild in 
England was only applied to a body or community 
in a town, or to a religious body or community (for 
there were ecclesiastical as well as secular guilds). 
Afterwards we find the aggregate body of the mer- 
chants, or traders of a city or town, called the Gilda 
Mercatoria^ and the head officer thereof was usually 
called alderman {or more commonly warden) of the 
Merchant's Guilds and is nearly like the officer 
whom they at present call the dean of guild in the 
royal boroughs of Scotland. Sdly, In process of 

* History of Commerce/ sub anno IIDO, 



26 

time, as trading towns increased in number of in- 
habitants, the retailers and citizens in great towns 
obtained charters for incorporating their respective 
callings, i, e, for engrossing and monopolizing of all 
the business of their town, in exclusion of non-free- 
men, and these last obtained the names of guild, 
fraternity, and corporation** 

And a very eminent historian, whose writings have 
had a more extensive circulation, and whose autho- 
rity has reached and prevails with almost every class 
of readers, has given currency to the prejudices under 
which corporations suffer. 

Hlime says * : •* O^ie check to industry in England 
was the erecting of corporations ; an abuse which is 
not yet entirely corrected. A law was enacted, that 
corporations should not pass any by-laws, without 
the consent of three of the chief officers of state. 
They were prohibited from imposing tolls at their 
gates : the cities of Gloucester and Worcester have 
even imposed tolls on the Severn, which were abo- 
lished.^ 

In these extracts are comprehended the common 
grounds and terms of reproach, which, it will be seen, 
are as unjustly as they must be acknowledged to be 
generally applied. 

The first reflection which arises upon the con- 

* History of England, vol. iii. p. 404, 8vo. edit. 1/96. 
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stderation of these extracts is, that civil corporations 
are confounded with trading fraternities ; and from 
this inaccuracy proceeds all the mischief. Anderson 
uses the generic and specific terms indiscriminately^ 
which is commonly done. It would, be. more correct 
to abstain from the use of the term *^ corporation " 
in the designation of those bodies which aire some, 
times, and should always be denominated companies. 

Corporations are general, paramount, and superior ; 
companies are particular and subordinate. There may 
be several companies or fraternities within the juris- 
diction of the municipal ^veming body. In the 
metropolis the difference issufficiently obvious, where 
there are companies that are connected, and others 
that are unconnected, with the civil .corporation : the 
Merchant Taylor's Company, and the Company of 
Merchants Trading to the East Indies, stand in very 
diflferent i^ations to the civU corporation. In the 
greater number of incorporated towns, there is no 
fraternity of trades to be found. 

In the extract from Hume, the denunciation is 
general; There is no .mitigating nor redeeming dis- 
tinction made; He stigmatises every corporation as a 
check to industry, practising unlawful exactions, and 
of having, by their abuses^ created the necessity of a 
general resitriction in the enactment of their by-laws. 
In support of the last imputation, he refi^r^ to m 
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act of Parliament* of the reign of Henry VII. ; 
lipon a view of which, and of others previous t and 
subsequent t to that act, but forming together a 
series, it will appear that they relate wholly and en- 
tirely to masters, guardians, and other persons of 
guilds and fraternities of trades ; and they cannot be^ 
applied to modem civil Corporations without manifest 
injustice §. .; 

Dr. Adam Smith, like^wise, in his "Inquiry into 
the Nature and Causes of the Wealth of Nations,'*, 
applies the term corporation indiscriminately to ge- 
neral civil institutions, and to private and particular 
fmternities : but in the candour of his arguments^ 
and the copiousness ofhis illustrations, therreader 
may easily perceive to which class his reasonings ^re 
applicable. For example, the author asserts^ . that 
"in Sheffield no master cutler can have more than 

on6 apprentice at a time by a by-law of the corpora^ 

■ • (* \ . , . . .'.....■ 

* 19 Hen. VII. c.r. t 15 Hen. VI. c. 6! • ' 

' X 22 Hen. Vlli. c: 4. 28 Hen. VIH; c. 5. ' ' • 

§ '^It k an obviousanference from these statutes^ that these 
guilds andJrafemUies had, nothing further to dp with th^ cities 
tod boroughs, than that accidentally some of them were held 
mihin those places ; but that they had no other connexion with 
them^ and were no part of the police or municipal establishment of 

r 

those places." — Report of the West Looe Election Case^ Svo. anno 
1 823; Prefiu*, p. xiv. / 



29 

tion *," which, it is evident, cannot mean the corpo- 
ration for the civil government of Sheffield, as the 
law is administered by the common law officers, high 
constables, and other officers of a similar description ; 
but it means, as appears by the context, the Company 
of Cutlers of Sheffield f , who have jurisdiction over 
the personis practising that trade within the liberty 
of Hallumshire and six miles round. And, after re- 
citing the restrictions on trade imposed by the system 
of apprenticeship, he does not, like Hume (page 26, 
ante), overlook the distinction betweeai these bodies ; 
but, in the same page t, marks the diflference very 
clearly,* thus : " It is to prevent thia reduction of price, 
and consequently of wages and profit, by restraining 
that free competition which would most ceitainly oc- 
casion it, that all corporations^ and tJie gTeater pari 
of corporation lawsy have been established^' — ^Then 
he says: ** The immediate inspection of all corpora- 
tions, and of the by-laws which they might think 
proper to enact for their own government, belonged 
to the to'wn^corporate in which they w^re established ; 
and whatever discipline was exercised over them, pro- 
ceeded commonly, not from the king, but from that 
greater incorpotatidnj of "which those subordinate 
ones were only parts or member s.^^ 

* Book i. chap. x. f Kyd, rol. ii. p. 1 06. 

\ Wealth of Nations^ book i. chap; x. 
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Withobt intending to insist upon the strict accu- 
TBCj of this pastoge, in its legal bearing, it is adduced 
as ah example of that distinction which shduld always 
be made between fraternities of trades and civil cor- 
porations ; and if the same distinction had been ob- 
served by all others, 4X>rpoHti(mB wotild not have 
been reproached with the misdoings of which they 
are incapable. 

By this confusion of terms corporations, are in- 
volved in the prejudices entertained against fellow- 
ships of trades, notwithstanding the essential differ- 
ences between the powers and practices of these in- 
stitutions ; and, as it is necessary to the welfare of the 
former that these impressions should be removed 
from them, a few facts will be subjoined, to show how 
the mischief originated, which it has been shown has 
affected corporations generally; that the error, by 
being exposed, may be corrected. 

It has already been observed*, that guilds and 
fraternities of trades, or rather for the regulation of 
trade, are more ancient than general civil corpora- 
tions, not only in England, but in the kingdoms of 
Europe, where corporations were first instituted. 
Lord Lyttelton affirms f, " that it is certain that in 

* Page 9, ante. 

f Lord Lyttelton's History of the Life of Henry IT. voL iv. 
p. 29. See p. 9, ante. 
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England many cities and towns were bodies corpo-* 
rate and communities long before the alteration ini* 
troduced into France by the charters of Louis le 
Gros :'' but he, at the same time, observes, that in 
some cases the foreign institutions, supposed, to have 
been created about that period, were only re^mo-» 
delled ; and he cites a charter to the city of Rouen*, 
which directs how the mayor shall be chosen, . and 
establishes other regulations ; but with reference to 
the constitution of a former community upon a dif^ 
ferent model. 

And it is, in some degree, because of the. more 
ancient institution of trading guilds, and the later 
instituting of civil corporations in conformity with 
them, that they have been so long confounded together. 

Among * the Anglo-Saxon laws t, were many pro* 
visions for the regulation of trade ; not only for the 
protection of traders, by means of the rigorous punish* 
ment of theft, to which they might be particularly 
exposed in their dealings in open markets, but also 

* Dissertation prefixed to Domesday^ p. Ixxviii. 

t See Wilkins' Leges Anglo-Saxonicse^ &c, 

Hlotharii et Eadrici^ 16. page 99 
In8e^25 25 
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. 41 


.Sthelstani, 12. 
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Canuti, 22. 


. 137 


Eadwardi^ 1. 


. 48 
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to make the dealers themselves cautious, by rendering 
it necessary for them to be able to prove their legal 
property in their commodities * ; and another object 
of these enactments was, to protect the dues payable 
by those who used the market, which, in unrestricted 
dealings, would have been lost. . 

The trader was enjoined to transact his business 
in the presence of witnesses : bargains beyond the 
amount of twenty pennies were not to be made out 
of the view of witnesses, in the country, or out of the 
town f ; but were to be made within the town, in the 
presence of the portreve t, or some other person of 
veracity, or of the reve in the folc-mote : thus giving 
to the civil authorities, for the purposes mentioned 
before, the superintendence of traders ; which prin- 
ciple was adopted and preserved by the Normans. 

** Interdicimus etiam, ut nulla viva pecunia ven- 
datur aut ematur, nisi intra civitates, et hoc ante tres 
fideles testes, nee aliquam rem vetitam sine fidejus- 
sore et warranto. Quod si aliter fecerit, sol vat et 
persolvat, et postea forisfacturam §.'* 

* This and the prevention of vagrancy, which was the great 
object of prohibition in our early laws, was the real ground of the 
first regulations of trade, and was the prevention of forestalling, 
regrating, and monopoly. 

t Butan fofite.— ^Wilkins' LL. Afaglo-Sax. p. 58. 

:j: Dissertation prefixed to Domesday, Ixxix. 

4 Wilkins' Leges Saxonicae, Sec. &c. Leges Guilielmi Regis, 
p. 218. 



** Item nullum mercatum vel forum sit, nee fieri 
permittatur, nisi in civitatibus regni nostri, et in 
burgis, et muro vallatis, et in castellis, et* in locis tu- 
tissimis, ubi consuetudines regni nostril et jus no- 
strum commune, et dignitates coronse nostras, quse 
constitutas sunt a bonis pre^ecessoribus nostris depe* 
riri non possint, nee defraudari, nee violari , sed omnia 
rite et in aperto, et per judicium et justitiam fieri 
debent/* 

" Et idea castella^ et burgi^ et civitates sitce sunt et 

Jund^itce et (Bdificatce^ scilicet, ad tmtionem gentium 

et populorum regni, et ad dejemdonem regni, et id^^ 

circo observari debentcum omni libertate,et integri* 

tate et ratione */' 

Such are the testimonies of the great antiquity of 
an authomed local superintendence of transactions in 
trade, and of the recognition, at that early period, of 
the propriety and expediency of municipal franchises 
for the general welfare of the realm. 

At that period, with reference to the population, 
however vaguely it has been computed, and to the 
limited number of commodities, when the artificial 
wahts of society were comparatively few, the trade 
was not inconsiderable. In the return from Tutbury, 
in Staffordshire, in the great Norman suiTcy, it is 
saidf, that *^ In burgo circa castellum sunt xlii 

* See page 7, ante, note, 
f Domesday, 248, b. vol. i. 

D 
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hoies de mercato too (antem viventes ;" which Kel- 
bam ^ interprets, forty-two* burgesses wbo lived by 
trade alone. 

As trading increased, new arrangements became 
requisite; and authorities distinct from the fdic-mptq 
were created, with liberties and franchises for the 
regulation of traders eiclusiyely. 

Madox t, treating x)f the institution of giul4fK^ 
says : ** In England the word gild is of Anglo-Saxon 
birth X3 and signified a company, society, brother- 
hood ; and sometimes .the privileges or free customA 
b^onging to ^uch company. In former times therei 
were many gilds § in England.^ Some of thejpa wera 
religious, others secular. The reUgioii^ gilds were 
founded; chiefly for devotion and almsdeedi?:; the se- 
cular chiefly for trade and almsdeeds.'--T--He pro- 
ceeds, ^^ Peradventure from these secular ^d% or in 
imitation of thein, spi*ang the method or practice g£ 
gildating and embodying whole towns. The ancient 
kings of England, in thdr charters or patenti>letters, 

• Domesday Illustrated, p. 270, 271. 

t Madox, Finna Burgi, chap. i. sec. 9. Of Gilds and Hystcdes, 
p. 23, etseq. 

i The guildhall of the burgesses of Dover is noticed in Domea* 
day, which seems in i^vour of Lord Lyttelton's opinion (page 30, 
ante) that there were communities in towns in England,' before 
they were created in France. 

^ Kyd*s Treatise on L^w of CJorporations, vol. i. p. 64. 
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dijd raafiy times grant to the men ^ a town pif 
borough amofigst other frattchisies, ^ quod habeant 
gildam mercatoriam,' that they should have a mer- 
chant guild. Long after the reigns of these ancient 

kings just now mentipned^ to wit, in or near ajbout 

... • 

the reign of Henry VI. the kings began to use other 
tervas in charters or patent-letters of griuits of fran- 
ehifies. They granted to the tnen of a town <Hr burg, 
that they should be a * communitas perpetua et cor-^ 
porata/ a coiporate and pei^^tual community/' 

Tins earlyi and therefore somewhat obSc}ire, insti- 
tution of lay corporations^ for the siiperintcaidenoe of 
trade, and for civil gOVemioEient, ha^ produced it^di- 
stinct notioiis of their several fum^tioois, arid raided 
doubts of tbeir jideatity. 

Lest the observations that have been offer^ in 
vindication of the governing bodies in cities and 
towns, 4^ainst the common imputations cast upon 
guilds .and frigU^ernitiea of trades, should he inter-: 
preted as admissions of their ac^ac^ jsis applied to. 
the latter, it is proper e^p^itly to deaxy /tte deduc- 
tion. 

In the early stages of the mechanical arts in this 
country, it may have been expedient to addpt mea- 
sures for the regulation and protection of what may 
be deemed their experimental efforts j and the legis- 

D 2 
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lature accordingly interposed frequently between 
the commencement of the reign of Edward III., the 
era of a great extension of commerce, and of the 
origin of a race of native artisans, — and the period 
when guilds and fraternities were expressly im- 
peached by statute *• 

It was provided by acts of parliament t, that boots 
and shoes should be sold as they had been, and that 
goldsmiths, saddlers, farriers, spurriers, tanners, cur- 
riers, furriers, tailors, and all Qther workmen, arti- 
ficers, and labourers, and all other servants, should 
be sworn to use their crafts as they had done before. 

That handicraftsmen should use no more than one 
mystery t, provided that women, that is to say, 
(women working as) brewers, bakers, weavers, spin- 
ners, workers of linen and silk, embroiderers, combers 
of flax, and others who used manual labour should 
not be restrained by the statute. 

That shoemakers should not be tanners, nor tan- 
ners shoemakers ; and that leather should be exa- 
mined and marked §• 

That girdlers should continue to make girdles of ^ 



♦ 15 Hen. VI. chap. vi. 

t 25 Ed. III. St. i. c. 4. lb. 5. 

t 37 Ed. III. c 6. 

§ 15 Ric. II. St. 1. c. 12. 5 Hen, IV. c. 35. 2 Hen. VI. c.7- 
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white metal, notwithstanding charters or patents to 
the contrary *. 

That heads for arrows and quarels should be well 
boiled and brased, and hardened at the points with 
steel, and marked with the name of the maker f • 

And that pattens and clogs should not be made of 
asp, that the fletchers might sell their arrows at more 
reasonable prices t. 

If it was found necessary for the legislature to in- 
terfere upon these minute points, it may readily be 
inferred that it was found expedient that manifold 
regulations should be made, by those who were prac- 
tically acquainted with the respective mechanical arts 
in their details, not only for their establishment and 
improvement^ but also for the protection and encou- 
ragement of the artisans. 

Whether these institutions are correctly chargeable 
with the objections that are imputed to them, is a 
point that is not necessarily involved in the present 
inquiry. This, however, may be said concerning them, 
that in their progress they have in many cases be- 
come richly endowed, and contribute to the support 
of decayed members of the brotherhoods ; and have, 
in fact, acquired the character of trusts for charitable 
purposes, which would render the suppression of 

* 15 Ric. II. c. 1 1 . t 7 Hen IV. c. 7. 

J 4 Hen. V. c. 3. 
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^hem (even if that was desirable or desired, which is 
very questionable) a work of considerable difficulty. 
• Guilds and fraternities of trades and crafts may be 
extremely useful ; and if they abuse the power of 
administration, they may be corrected. 
. And it may be added, that whatever may be im- 
puted or imputable to these particular institutions, it 
is neither just nor excusable to involve in the same 
objections — the corporate bodies of cities and towns, 
which differ from them so essentially in their pur- 
poses and functions. 

It may be observed, in this place, that the pre- 
judices that exist against corporations are aggravated 
by the use of denominations, by which those who are 
in the enjoyment of the franchises of towns, and 
those who are not, continue to be contra-distin- 
guished. 

The former are called Jreemen, the latter Jb- 
reigners; which tends to provoke an erroneous opi- 
nion, that something is wrongfully denied to one, 
which properly belongs -to both, and that they are 
not treated like fellow-subjects. 

The term " freeman** (or *' liber homo'*) is as an- 
cient as our law ; and, applied locally, was only de- 
scriptive of a freeman of the particular place : and 
foreigners were those who did not belong to that 
place, whether villein or free. 
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Foreigner*' does not, in* these cases, meaU alien, 
but a stranger to the piace, or livii^. m the *^Jq- 
reigned' of the place, that is, in a plaice i^tihtout (or 
beyond) the jurisdiction of the city^ burghi or ioWn. 

TTie- designations of merchant-alien, or m^x^hant- 
stranger, or foreigner, were subsequently introduced 
into the statutes, whick regulated th& 'iiltercoutse 
with the natbes- of 1^ Centinentj who came hilJier 
» tradS&rs i and^ thenr tMdB^6£ international commerce, 
as wd! ais tt^de iri gteiierliJw 

A distinetibh seeing ^o have been made between 
iherchant-^rActgerSj and nativcf traders, in the nnpo* 
sitions to #hich they wftpe respectively liable, ai» well: 

those who resided out of it, or were foreign to itz 
and hence Was suggested the adoption of the term, 
to desci^be 9s well merchdnt*strangersy as persons 
who were fereigli to the toWn^ though natives pf the 
reahn, #hen any of tdiem wei^ required to conform 
to^focfllregulatiens of any pla^e, to which thay had 
gone for the ptirptoses' of tirade, or others. 

However satis&ctory the observatioha tlmt Iiave 
been subm^ted, in vindication of municipal institu- 
tions, may appear to be, it is not necessary to stop 
here ; but it is^ proposed to consider more at large the 
imputations a^inst them, alrii^ng from their pre- 
sumed' identity with fraternities of trades. 



40 

They may be classed under the following heads : 
I» The imposition of tolls. * - 

II. The enactment of by-laws prejudicial to trade. 

III. The exclusion of non-freemen from the exer- 
cise of trades and crafts, within cities and towns in- 
corporated. 

I. The imposition of tolls. 

The right to certain dues, claimed by several cor- 
porations, is derived from veiy remote antiquity ; and 
they are as justly and equitably entitled to them, aa 
any individual can pretend to be to the inheritance 
he enjoys ; and the more particularly so, as they are 
received and employed, not for individual advantage^ 
but for the public benefit of the several places in 
which they are claimed. 

When the tolls for passage, portage, and murage, 
were vested in the crown, and levied by the kidg's 
officer, or transferred to a body corporate ; they were 
deemed as unobjectionable in principle, under the 
circumstances of the times ; as turnpike tolls, for the 
improvement of roads, and facility of intercourse, or 
harbour dues, for the maintenance of ports, for re- 
fuge of shipping, or accommodation of trade, under 
the provisions of modem acts of parliament, must be ; 
acknowledged to be. 

If, by the change of circumstances that a long 
succession of ages has produced, these imposts are 
uot, in all cases, applicable to the original objects. 
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still they are applied to other purposes, even -more 
important to the public good, and more material to 
the due administration of justice, and municipal go-- 
vemment. 

As, however, it is alleged that certain of the dues 
claimed by corporate bodies are productive of incon- 
veniencies ; although so unconstitutional a violation 
of right of property as any legislative interference to 
abolish them without the concurrence of the' parties 
immediately interested cannot be attempted, never-: 
theless : it may b^ very desirable that measures may 
be taken to adjust aii affiur of so much importance. 

The public are subjected to impositions which are 
alleged to be obnoxious, but which individuals cannot 
resist without a private sacrifice, greatly beyond any 
probable advantage to be obtained by resistance ; and,; 
on the other hand, cpirpc^^te bodies are drivj^n to en-^ 
force an unpopular claim, at an expense which in 
some cases would be equal to the value of the income 
they derive from it. 

In this state of discontent on one side, and ;doubt 
and uncertainty on the other, the question has too 
long been suspended, manifesting that individuals^ 
reluctantly submit to what they consider an injujcy ; 
and corporate bodies sustain injustice where their 
demand is not complied with, and incur reproach if 
they insist upon it. 

Perhaps a mediatorial course might be desirable to 
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both parties^ and an arraitgeinent iiiade mbder tile 
i^metion of his majesty's gWenmetkt, Iof the re- 
dettiption of certain . ancient dueir of corfteMtionfiT, to- 
be effected by the appropriation of such of the public 
taxes as h«^6 immediate relatioil to^ end are dhiwn 
ffoii], the fV^tichiiSies; of dties and tdwni^ ; satisfying 
ev^ right, atid removing evei^ objeetien; 

• II.^ T&e enactment of by-laws pr^udiciaf to 
tradi^* 

. The p(mef to enact by4aw& is kcid^t td cor- 
porati0n$^ and^ is eisentiat' to their existence 
' It is genensdly provided in charters eonfen^ by 
the erowny -t^ the body incorporated shail have 
{mthoritftO'i^githiCe their own^p^ecse^dingSi and Imve 
amr exestise^ d; <X)Titrol over theii*- ow& ministeFs^aHd 
officers ^ Midnt k by i^fe^is ^ their by Ja^ that the 
dutiei^ of thei^ offiee^ are prescribed, and theitr con- 
duct regelated. 

Such power is also necessary to the good govern* 
nsent m& w^are of the inhabitants generally, in 
itiany respects that have been adverted to itl the 
former part of these observations. 

^ With reference to the imputation that the by- 
laws- of coipOrations ft'eqnently impose restraints 
dh trade^ it may be asserted with pn^riety; that 
although, among the most early of thei^ loedi* ^gQ* 
lations, there may be found ^some which had relation 
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io trans^ioHs in traedfe^ tl»&y have beciome obsolete 
and inppeFativet resting amoiig the ancient muni* 
iiaiento^wbich ftre 9eldQm ec^ulted, aii^ neyer app3tiei ; 
.4nd tbaVw^I^ ti^e >^cfeptiOn. of a praiitice wbich now 
irepainfii to b$ partieulaf ly npt^b^e^ it eannpt upon any 
pretence be imputed to corpOFations tbak theif prc^ 
cqeding9 Qf^ designed to be, pr p^etually are^ pirc^diciai 
to the interests of trade* The practice alluded f o is 
embraced in the third elasa of alleged objectibni^ vis. 

; XIL The ei^lttsios^ of non-freemen fraBo. the exer- 
cise of trade in cities aild towns iileoi^(M»teBdk 

It is due to the municipal corpjorationm to declare 
in this outset^ that it is a peryersioia of termite im^ 
putd to them that they seekt to c^tclude indiidduab 
from, e^ercisipg^ tmde withi^ the limAtB ckT ti^eir aaitho- 
rityt^ by means of iptiposing.a &ie upo^ theit admiasion* 
It is ^either the; o^j^t nor the^ interest of ar muni-* 
cipal body in any case to exclu^ the indiTiduaL; 
the fine: ii^ demanded i>( him sA loconsidi^ration for 
th^ advantages of which he. desi^s tikp^aIoe^ai|d 
which have been obtained and preserved by the like 
qciiMinbutioA ffs^vn ati who,; under iSke. cipsumstances, 
h^n^ pfeceslied feini*, ; , 

Thci G^f asii^^alniagkti^fe^in^edkfi^ towns ofir* 
p^ate afCtgratuitously ; whej^eby »Qtr (Hily the. adran^ 
tages oC an elective; magis^raicy are eigoyedi but. also 
the most economical administration of justice is pro- 
vided i but it is nevertheless necessary for the main- 
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tenance of the municipal r^ulations and the police 
of the place, that some pecuniary means of support 
should be secured. Suitable accommodation must be 
provided for the courts in which the laws are ad- 
ministered; and prisons, with the ordinary keepeni 
of them, for the custody of persons charged with or 
convicted of offences; and compensation must be 
made to the ministers and officers of the courts — all 
which charges do not amount to so much generally, 
as the salary of a single stipendiary magistrate. 

The practice of demanding a fine from individuals 
coming to settle within the limits of the jurisdiction 
of a corporation, is in conformity with, and a con- 
tinuation of, the practice that is coeval with the 
most ancient institution of a local police. 

'^ It was ordained by king Alfred, that none of 
the age of fourteen years or more was to be received 
(remain) in the realm beyond forty days, except men 
passing to fairs, pilgrims, and messengers, if he were 
not &rst plevi/ed of freemen, and sworn to the king 
by oatL of fealty, and afi^erwards receix^ed into a 
decennary *." 

From this origin arose the system of the bailiff or 
mayor, and inhabitants of a place, assembled at the 
court leet, admitting and enrolling in the list of the 
resiants of the place all the Jree persons within it ; 
and all who were not so, were either obliged to re- 

* Mirror, c. i. s. iii. ' 
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move from the place, or remain there only as villeins, 
and consequently unable to trade, because they could 
acquire no property. 

As soon as any person was so enrolled in any 
place, he became liable to all the burdens in it, as 
well scot,— -which included all the payments to be 
made by the inhabitants of the place, as lot, — ^which 
included the different offices and duties to be exe- 
cuted by them, as that of constable, watch, and 
ward, &c. 

When persons were in this manner admitted into 
any place, they were also required by the law to give 
pledges for their good conduct, of which instances 
are still existing in the ancient records of many 
places. This, as population increased, was neces- 
sarily found inconvenient, and the subsltitution of a 
Jine^ instead of pledges, became common ; which fine 
in some places is called '* incoming.** 

All this is part of the common law *. 

The court leet was a local tribunal, erected for 
the ease of the people, that justice should be done 
them at their own doors. Upon this principle cor- 
porations were superinduced upon the leet, and every 
leet was supported by a pecuniary contribution, called 
the " certum IcUb,** as every municipal corporation 
claims to be supported by a fine upon settling within 
its jurisdiction. 

* MS, Opinion of Counsel. 
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" It ;s}u)u)d seem * to have been the praetice lor: 
the iQpd of a hu&dred ar manors who had a suffici^iit 
influence with the crown^ to obtain tha grant of 9 
leet fnmchis^i .tp claim, from his tenants a eeptain 
wnual sum, pro certo kUB^ as a mean of &%ix\g t^em 
with a contribution towards th6 pUrchaiEi^ of the fil^iRr 
obisey whick secured to di^n, not otaly an exenipfawi 
irom attending (^ sberifi^ toura (to. obtain jusUce^, ; 
as it h^s ^re^y been noticed, btit likewise Che $t4r 
vantages of a summary redress in all matters within, 
the jurisdiction of the leet." 

Sueh were the means by which local authorities for 
the administration of justice, frwi a period anterior 
to the inatitution of munioipal corporate bodies, as #t 
present existing^ have been maintained. 

It is probable^ that, when tibie early trading com- . 
munities were formed, the innovaticm of chaigkig 
traders only was introduced ; and the designation <^ 
freemen continued to them to this day, thiongh the 
propriety of it ceased with the abolition of idlleinage 
in this country* 

Traders^ resorted to towns to obtain profitable oc- 
cupation, and their property not only rendered them 
capable of contributing, but also rendered the ejbaige 
ufkon them e<][Uitable^ .|u» it was for tiiie maintenance ^ 
of A police, and of regulatioqis which afiorded them 
security as to their tangible property, p^d the moana . 

* Scriven on Copyhold^ Courts Leet, &c. vol. ii. p. 821 . 
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of redress when they had to complaiii of injury or 
injustice in their transactions. The labourer, who 
could barely subsist upon the produce pf his laboury 
had no means to contribute} the admission to Idvfk 
was unnecessary, and the demand of the fi^ wduliit 
have been as unreasonable as unalvailing. 

Indiriduals seldom submit to coercive payments^ 
without reluctance, and the public ta^es imposed for 
the service of the atnte would be refused* if a powei^ 
too ^ong ibr any individual successfully to resist, 
was not given to levy the sums imposed : it is, there-' 
fwe, not reasonably to be expected, that contributiona 
for local oiijjects, though they partake of the nature 
^ those for which general taxation is enforced, should 
be obtained without hesitation. 

Whm a trader reisisted the demand, he was me- 
naced ynth puni^hni^ for hi3 contumacy, and when 
dneae failed of effect^ the municipal bodies had ten 
course til lih^ legtabtive powers ; and ordained, tfai^ 
he should not {iwsue a.gmnful calling, unlsN >iie 
com|dled wil^ the established customs that others of 
his class hdid confornied to. 

IntAhe second y^ of the re^ of Bichard 11.^ 
A. JX 1379, the city of Nohvidi petitioned parlia^ 
ment^*, ^* that no stranger within their liberty may 

* eoUon's Abridgiiieiity p« 177, 
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there sell or buy any merchandise by retail, ori pain 
of forfeiture ; upon which it was enacted, that the 
bailiff and twenty-four citizens of Norwich, yearly 
to be chosen, should have power to provide such re- 
nedies as were most agreeable to faith and reason, 
and for the profit of the good and peaceable govern- 
ment of the said town, and of strangers thereto re- 
pairing, as to them should seem best, so as such 
ordinances be profitable for the king and his people. 

This application to parliament, probably did not 
arise altogether from the contumacy of residents ;: but 
in some measure proceeded from those events which 
occasioned so many statutes in the same century, 
upon the subject of foreign commerce and domestic 
trade. ^ 

Previously to the reign of Edward III. the latter 
was almost confined to the staple commodities, wool, 
leather, and tin. The artificial wants of society were 
comparatively few, and these were supplied by f o- 
reignen,. But wheu a more extended and intimate 
intercourse with the Continent was established by the 
military achievements of that monarch, these wants 
were increased ; and, as a natural consequence, the 
means of supplying them were gradually introduced 
and cultivated at home. These circumstances produced 
great jealousies between native ^xid Jbreign traders 
and artisans, particularly those of the king's conti- 
tinental territories, who assumed a right to all the 
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indulgences enjoyed by any of the subjects of the 
aame king ; and within the century commencing 
with the first year of Edward IIL, the statute book 
was loaded, in every reign, with enactments for the 
protection and regulation of merchant strangers^ 
and for the reservation of the liberties and franchises 
of towns, as well as for the regulation of the staple, 
at that iera established. 

Considering the character and the circumstances 
of that period, it need not excite any surprise, if at 
that time the local laws of municipal bodies, for the 
recovery of the contributions necessary to their main- 
tenance, should have been deficient in technical pre- 
cision^ or that when they designed only to enfimie a 
payment of a stipulated sum, they should have 
enacted, that the individual liable to the payment, 
should not be permitted to exercise his trade or craft 
until he had conformed ; but it is surprising, that 
the legislature dbouldhave pursued the like course, 
and in certain acts, instead of providing in plain and 
direct terms for the recovery of a specific contribu- 
tion, adopt a fiction; and forbid trading within cer- 
tain local jurisdictions ; leaving it to be understood, 
that the prohibition might be removed upon com- 
pliance with local conditions. 

By the act of 34 and 35 Hen. 8. chap. 18, it is 
provided, that foreigners not being free of the city of 
Canterbury, shall not keep open shop, nor use any 

£ 



WKpterf^ not bvjr nor wiXi wkk 

ra^;Ben^ aod Bot Cnee of tlie dty, wi^^ 

lioeDie of tlie mayor and aUermeii, i^mtpabi of £hw 

toting 6ft. 8d« fiir e?erf irffenee. 

A few yean afterwaids, tUfl prmdple wai adopted 
in a genend poblie act of tlie 1 and S Hiii^and 
Marj^ ehap. 7, by wliidi it is potided, that no 
penon dwelling in die countiy, out of cities and 
toimSy sliould adl by letail within any city, boroi^fay 
town corporate, or maiket town, (except in open 
fiurs,) any woollen doth, linen cloth, haberdashery 
wareSf grocay wares, or mercery wares, upon fx^ 
feiture of 6s* 8d^ and the goods so sold ; prorided 
that this should not ea:tend to persams dwellii^ in the 
country, who should afterwards become free i^a dfy 
or town. 

If these acts are regarded according to the letter, 
and with the preyailing erroneous notions as to the 
power, disposition, and practice of corporations, ta 
suppress competition in trade, for the protection of 
the private interests of resident citizens ; then they 
might be referred to, not only as examples oi a 4o- 
fective, but of a pernicious and unjust princi^e of 
legislation ; but, probably, they were not intended to 
work any such effect, nor have they, it is believecU 
been made the instruments for the accomplishment 
of so unworthy a purpose. They were designed as 
parts of a general system of police, to prevent va- 
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grancy» to regulate trade, and to secure the contri. 
bution necessary to the support of the estaUL^meBt 
instituted for the civil goyemment of cities and 
towns, according to the ancient law and practice, and 
the institution of the toum and leet. 

They prescribed a compact between the governing 
bodies in corporate towns in behalf of the free citizenis 
and burgesses on the one part, and strangers whp 
should settle among them on the other partr The pro- 
visions of the acts are conditional ; and the conditio^ 
is, that strangers shall conform to the local regula- 
tions, with which the resident citizens and burggpses 
have complied ; — and contribute, like th^m, to the eai- 
pense incurred in the administration of the laws, 
general and local, which are alike beneficial to every 
inhabitant. 

This is the just inference to be drawn from the 
terms of the condition. Persons about to settle in 
towns to exercise trades or crafts, must be supposed 
to be adults, and therefore incapable of becoming, 
free by apprenticeship ^ and as those among them 
who might claim the freedom by patrimony or mar- 
riage are comparatively very few, the condition tutn 
scarcely apply to.i»y others than such as can become 
free by purchase only. 

It cannot be said, with correctness, that it was the 
object of the general act of 1 and 2 I^ilip and Mary, 
to obstruct die admission of traders or handicraftsmen, 

E 2 
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in terms ; for in the preamble it is expressly de- 
scribed as an evil, that their numbers in many towns 
had become reduced, whereby the towns had been 
rendered unable to bear the public taxes, or to supply 
men for the public service ; and a remedy is provided, 
*' to the end, that the same cities and towns may be 
better able to bear the said fee farms, and also to bear 
the other ordinary charges within the same cities and 
towns, Sgc. ; which latter class of charges, it is pre- 
sumed, are such as are requisite for local purposes. 

And in the Canterbury Act it is alleged, that 
doubts had arisen as to the validity of the franchises of 
the city, and the only provisions for removing such 
doubts, relate to apprentices and persons setting up 
trades, not being free ; whence it may be inferred, 
that it was the object of this act, also, to enforce the 
payment of contributions for the support of the 
governing body of that city, upon the same ground 
upon which such contributions were secured to other 
cities and towns, by the general act of 1 and 2 Philip 
and Mary ; an inference that is warranted by the fact, 
that the licenses are not refused to such as comply 
with the local regulations. 

These acts may, therefore, be considered as de- 
fective, inasmuch as they do not state distinctly and 
unequivocally, the real object designed to be attained 
by them ; nor provide adequate means for the attain- 
ment of the objects professed. The provisions for* re- 
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covering the penalty imposed by the Canterbury Act ; 
and the penalty and forfeiture of goods by the general 
act of Philip and Mary, are almost nugatory ; there 
is no summary process by which they can be levied ; 
and the expensive and tedious proceedii^ by action, 
are advisable only under very rare and peculiar cir- 
cumstances. 

The learned editor of the Report of the West Looe 
election case, has observed *, " that our present system 
of corporation law is, comparatively speaking, of 
modem origin ; few of the cases on which it turns 
are so early, and probably none before, the reign 
of Queen Elizabeth;" an observation which would 
seem to warrant an opinion, that many of the liti- 
gated cases, between corporations and non-freemen, 
have arisen from the imperfect provisions of this 
general act of Philip and Mary ; and such an opinion 
is very much supported by the circumstance, that 
the by-laws of the city of London, upon the point, 
were renewed t in the fourth year of the reign of 
James I. ; and that soon after this, the celebrated case 
6£ The City against Wagoner t was brought before 
the courts, and was the precursor of many very 
similar proceedings at the suits of other corporations. 

* Preface, p. x. 

t See City By-laws, 16 May, 17 Hen. 8. 1525, and 20 Jan. 
17 Hen. 8. anno 1525 — 6. 
X H. T. 7 James 1.— See Coke's Reports, part 8. p. 241. 
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If it was the object of these acts» as it has been 
presumed, to legalise and enforce a pecuniary con- 
tiibution, it is to be r^etted, that it was not clearly 
9tat(^9 that every misconception might have been 
avoided ; f(H*, although there are assignable gTou^ds 
upon which the indirect provisions of the acts may 
have been enacted, yet, upon these grounds a re- 
servation might have been made, to meet effectually 
any contemplated inconvenience. 

In some cities and towns, as it has been observed, 
persons are not admitted to the general freedom, un- 
less they are previously admitted into some fraternity 
or trading community within the corporations ; and, 
therefore, to render the act of Philip and Mary appli- 
cable with regard to these cities and towns, it may 
have been deemed necessary to confine the operation 
of it to those who were really, or nominally traders. 

As, however, there is no such trading fraternity 
at Canterbury, such a limitation was unnecessary, in 
the act which applies to that city only ; and, there- 
fore, these enactments must be supposed to have 
been founded upon some other principle,— probably 
such as is now to be-i^onsidered. 

By making tradei*s only liable to the conditions 
of the general act of Philip and Mary, it was rendered 
consistent with the general custom of demanding 
contributions from traders only, upon becoming free 
by purchase ; in continuation, perhaps, of the prac- 
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tice of receiviDg contributions in the leet only, from 
the liberi homines, who alone could acquire pro- 
perty. 

Or the l^slature might have had it in view that 
traders alone should be eligible to acquire the freedom 
of a corporation by purchase, in order to avoid an 
inconvenience that might arise from an unlimited 
eligibility. 

An unrestricted admission, by purchase, to the 
participation of all the immunities and franchises of 
cities and towns that return members to parliament^ 
might lead to the corrupt bargain smd sale of the 
elective franchise for an inconsiderable payn^ent; 
and this possible consequence will not only suffice to 
account for the indirect terms of these ucts, but bIso 
for the ancient practice of admitting tt^en^ only to 
the freedom by preemption, and for the continuance 
of it more scrupulously after the representative system 
of government was firmly established in these kitig- 
doms. 

If persons admitted to the elective franchise must, 
upon their admission, be of the class of traders Only ; 
it necessarily serves to restrain attempts to extend 
the admissions for corrupt purposes, to perscms 
who would wish, without any other connection with 
the city or town, to participate in this important 
franchise. 
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The admission of numbers, who are not actually 
engaged in trade, or having some other ostensible 
motive for residence, would betray a corrupt design 
against the purity of election. 

But if these were the objections to a direct en- 
' actment, to enforce the peiyment of the contribution 
for the support of coi^orate establi^ments^ from all 
persons claiming to be admitted to the freedom of 
cities and towns by purchase, such objections might 
have been met by the reservations alluded to *. 

It might have been, provided that a person, pur- 
chasing the freedom of a city or town, returning 
members to serve in parliament, should not, by such 
purchase, acquire the elective franchise, though such 
as might derive from him a claim by apprenticeship, 
patrimony, or marriage, should acquire it; which 
provision would be an effectual restraint upon at- 
tempts to procure the elective franchise for a tem- 
porary purpose. 

Or, if this should seem an unnecessary precaution^ 
it might be provided that in such cases, — that is, of 
admission by purchase, — ^the person admitted should 
not thereby acquire the elective franchise, until a 
longer time after such admission than is now pre- 
scribed by law. 

Either of these reservations would have guarded 

* See page 5^, ante. 
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sufficiently against an unconstitutional extension of 
the elective franchise ; and thus qualified^ or by 
other modifications, it might be provided^ that all 
persons settling in towns corporate shall be ad- 
mitted to the franchises, and contribute to the main- 
tenance of the local administration of the laws. 

In the acts of parliament ^9 by which mariners, 
and soldiers, and fishermen, are allowed to exercise * 
trades in corporate towns, the legislature appears 
studiously to have observed the distinction here pi:o- 
posed, and while they granted the liberty to trade, 
excluded - the parties from other franchises ; by 
which reservation an unconstitutional and dangerous 
participation in the elective francliise was provided 
against. 

It is remarkable, that there have been many in* 
stances of the general corporations giving an autho- 
rity to, or rather instituting, subordinate companies 
of trades ivithin their several jurisdictions, which, 
't is stated, by Kyd, in his Treatise on th^ Law of 
Corporations t, cannot legally be done, and he refers 
to several decisions upon the point. 

, In the records of a corporation, which had, a few 
years before, received a charter from queen Elizabeth, 
there is extant a code of by-laws of the 37th year of 
her reign, which contains the following ordinance. 

" It is ordered, that, for the better government of 

* * 22 Geo. 2. chap. 44. 26 Geo. 3. chap. 81. 
t Vol. i. p. 47, 48. 
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8oe great a multitiide as is inhalntii^ within diii 
towne, aa aforesaide, and for the chrilitie and hnina- 
nitie to be lued and contynued theiem, the wliole 
inhabitants (m nan^ and not mdeede) ahalbee nomi- 
nated into twoe companyes or fellowshq^esy mercers 
and victallers.'* 

The inhabitants of that corporation were probabi j 
not subject to any other local code, than that, of which 
this political fiction forms a part ; and it does not 
contain any trace of any other r^ulation that c^nld 
apply to the nominal companies : nor is there, among 
the records of the body corporate, any thing tending 
to explain the motive or purpose of this r^ulation. 
But it may be conjectured, that this crooked and 
tortuous policy arose out of a supposed necessity, im- 
posed by the two acts, which, as they rendered traders 
only liable to purchase the freedom, corporations 
adopted a positive designation of every inhabitant, as 
an expedient for imposing the liability. 

The practice of taxing persons exercising trades 
and crafts, and the absurdity of menacing traders 
with obstruction in cases of contumacy, have un- 
doubtedly contributed to the erroneous impression, 
that corporations are inimical to trade ; but, it may 
be asserted, that, if all the charters of incorporation 
were surrendered, or annulled, it is by no means pro- 
bable that the trade of the kingdom would thereby 
be augmented : nor will there be found in the volu- 
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minous evidence upon the decay of trade, of late 
years submitted to Parliament, and published in 
many valuable Reports, any corroboration of those 
pertinacious clamours by which corporations have 
sometimes been denounced. On the contrary, the 
actual and increasing prosperity of many trading 
towns that are governed by magistrates, elected by 
municipal corporate bodie^ may be referred to, in 
vindication of these institutions. 

As to the effect upon individual interests, it may 
be (d)served, that a prescribed maximum protects the 
trader from oppression, and a practice of accommo- 
dating the mode and time of payment to the cir- 
cumstances of the individual, secures him from 
unreasonable inconvenience. 

The limitation of personal liability to a single 
class, is a clear indication of a moderate system ; 
here is no periodical personal tax ; no ad valorem tax 
upon commodities, or transactions of trade. Those 
who seek to settle themselves in corporate towns, to 
exercise trades or crafts, have every advantage of an 
equitable exemption that is compatible with the in- 
terests of all parties ; if the individual has served an 
apprenticeship within the town, he is not liable to 
any pecuniary contribution, but derives an exemption, 
and confers upon all those who may serve him as 
apprentices, and their apprentices also in succesnon, 
without limitation, the like* exemption. And in 
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many cities and towns, an exemption is extended to 
the sons of freemen, and to those who marry free- 
men's daughters. Again, all those who have served 
the state, as mariners or soldiers, and fishermen, are 
exempt from the contribution. If, then, with all 
these exemptions, a fund is still to be raised for the 
support of municipal government, and the expense 
of an economical plan of police is to fall upon those 
who enjoy its advantages ; there cannot be a more 
limited imposition, than the ordinary contribution 
demanded from strangers settling in corporate towns. 
It is a personal contribution, imposed upon the 
smallest number of persons. 

• Yet, if it should appear, upon investigation, that 
such contribution can be imposed in any other 
manner than ishall be unexceptionable ; there can be 
no more reasonable objection to the adoption of a re- 
vised system calculated to uphold the civil govern- 
ment of towns corporate, than there can be to a 
county rate for the maintenance of a prison, or to a 
local rate for watching, lighting, paving, or other 
improvement of towns. 

The certum letae, or the ancient incomings^ or 
fine upon coming to a place, was paid by the indi- 
vidual, upon being sworn and registered in the leet, 
in support of an institution, by which he should 
obtain justice at his own door, and enjoy the advan- 
tages of a summary redress in all matters within the 
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.jurisdiction of the leet*; and this is the just .and 
equitable consideration, for which the fine upon 
admission to a corporation is demanded, as it is ex- 
pressed by an eminent judge t. 

"When they say, by-laws for. restraint of trade 
ought to be taken strictly, I deny that, when they 
are to strengthen a corporation, and to regulate 
trade. Now the custom being good, that no foreigner 
fihall exercise a trade within the town ; this is not 
so properly a by-law as a relaxation, for the custom 
restrained them, and by this by-law, upon composi- 
tion they may use and exercise a trade. Now a man 
may be freied by three manner of ways. 1st, by 
serving an apprenticeship. 2nd, by being born a 
freeman, as the eldest son. Srd, by redemption, they 
may buy their freedom. If they will admit him 
into privileges, it is reason they should have a sum 
of money ; did the charter cost nothing ?" 

The inconsistencies and anomalies in the common 
and statute law, afiecting corporations and their own 
local regulations, demand a careful consideration. 

The authority of municipal bodies is circumscribed 
by charter, or by prescription or custom ; but in 
either case it is subject to judicial control. 



* Scriven on Leets. See ante^ p. 46. 
t Sir Orlando Bridgman: Carter's Reports^ p. 114, Mayor 
and Company of Colchester V. Goodwin. ' 
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Thisr restraint is tmobjectionable in principle, and 
must be acknowledged to be salutary and indispeiuk 
able in every case where the administration of justiGe 
i. conldedl individu-ds, .r » public b<^ <^ m<n. 
It is reasonable and ei^dient, that their power 
diould be prescribed ; but it is also necessary, that 
it should be sustained and rendered e£Eieient, for the 
purposes for which it was designed and conferred. 
Those, however, who have attended to the litigatiomi 
of bodies corporate ; must have observed, that, upon 
too many occasions, their just pretensions have been 
disappointed, not upon a fuU consideration of their 
merits, but upon points of form, and their funds dis- 
sipated in unavailing litigation. 

This has arisen, in a very great degree, frcmi the 
prcgudices against them, and from the unsettled and 
undefined state of the law of corporations, and the 
rights of our ancient laws, and the principles esta- 
blished by them, when corporate questions have come 
under the consideration of the courts. 

A slight informality, or verbal inaccuracy, may 
have the effect of putting a stop to the mort solemn 
proceedings, for the adjustment of contested points 
g£ the greatest interest. And whether such results 
occur from the uncertainty of the law itself, or the ad- 
ministration of it ; the propriety of defending corpo- 
rations and individuals from such consequences, by all 
the means that prudence can suggest, or legislative in- 
terposition provide, will not, it is presumed, be denied^ 
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As early aa in an aet ^ of the 34 and 35 He^ry 
8. chap. 18, it is recited, ^^ that divers amlnguous 
questions, and variety of c^inions, of divers persons 
learned in the law of the realm, be of late risen 
and grown, of the validity, purport, and force of 
divers articles contained in the said charters and 
grants" (of incorporation) ; ^^ because that some words 
comprised in the same, seem to them obscure, am- 
biguous, and doubtful ; where, indeed, the true in* 
tent and meaning whereof, to the most part of men 
learned in the laws of the realm^ doth right well 
appear to be plain,'' &c. 

And a modem author t, upon corporation law,, 
has shown, that the evils arising from the causes 
assigned, have augmented; and that corporations 
have still to contend with the most injurious per- 
plexities, in the defence of their franchises. 

He says, " A by-law for levying money on the 
subject in general, without any benefit to the party 
charged, is void ; because by a general law of the 
land, no money can be levied on the subject, but by 
act Qf Parliament. — Kyd, VoL IL p. 110. 

And, ^^ of all the by-laws which have been the sub- 
ject of discussion in the courts of Westminster Hall» 
those which affect trade make the most conspicuous 
figure ; and such a jealousy of every thing that seems to 

^ Referred to p. 49> ante. 

t Kyd> Treatise on the Lme of CaEporations. 
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have the least tendency to infringe on the freedom 
of it, prevails on all occasions, that objections are 
frequently taken to by-laws, as tending to restrain 
trade, which have not the least relation to it. — lb. p. 
125. 

Again : *< Of by-laws which a£Pect trade, a distinc- 
tion runs through all the books, between those which 
impose a restraint on it, and those which introduce 
a reasonable regulation of it ; those which are de- 
cided to be of the first kind, are uniformly held to 
be void ; and those of the latter to be good ; but it 
is not always easy to agree with the courts in their 
decisions as to what shall be considered a restraint, 
and what only a reasonable regulation qfitJ^-^Ib. p, 
ISl. 

Referring to the preceding facts and observations 
upon the practice of levying a contribution, for 
the maintenance of municipal establishments, upon 
strangers about to settle, and exercise trades and 
craf);s, in cities and towns incorporated ; and to the 
reports of cases, with which the books abound, illus- 
trative of the nature of the demand, and the usual 
grounds upon which it is prosecuted ; then the cor- 
rectness of the representation of the state of jeop- 
ardy in which the interests of most of the corporations 
in the kingdom are placed, will be but too apparent. 

Nor is it in the prosecution of this pecuniary de- 
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mand alone, that corporations encounter obstruction ; 
they cannot cany into eflfect the most reasonable 
by-lave, enacted for the most useful purposre, in the 
most unexceptionable terms. 

Undoubtedly, it would be incompatible with everjr 
principle of ouiif most happy constitution, as incon- 
sistent with private security, if the liberty of the subject 
was submitted to any other restraint than that which 
is imposed for the common profit of the people, by 
the solemn act of the legislature ; and, therefore, it 
is neither to be expected nor desired, that imprison^ 
ment should be incurred for offences against local re- 
gulations. But as these are frequently necessary to 
the good government and welfare of the inhabitants 
of towns, particularly where no summary jurisdiction 
is given by general statute law, nor by local acts, fqr 
the r^ulation of points which daily occur, and which 
it is unfit that individuals should resist with im- 
punity ; some punishment should be ordained for 
the alternative of non-conformity, and that is usually 
imposed by pecuniary fine. The by-law which enacts 
this may be promulgated in terrorem, but there 
the operation of it stops ; the fine may be imposed, 
but it cannot be levied by summary process ; for it 
is said the distress cannot be followed up by sale *, 
and the mode of inflicting it is by an action of debt. 

The latter method can only be resorted to in 

* Kyd on Corporation Law> vol. % p. 168. 

F 
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cases of extreme urgency, where the immmeiit peril 
of greater evils ensuing would mark the expediency ; 
because the resistance which such a proceeding may 
have for its object to overcome, may be applied like- 
wise to obstruct the acquisition of the pecuniary 
means of pursuing it. 

I'he power of sale, by which a distress can be 
eflPective, is derivable only from an express statute ; 
and, therefore, every by-law, which has not the para- 
mount sanction of an act of parliament, becomes a 
nullity. Upon one point, the legislature has ex- 
tended this salutary aid to local authorities. By an 
act of the 29 Geo. 2. chap. 19> it appears, that 
great inconveniences had happened to suitors in 
courts of record in cities and towns corporate, by 
reason, that persons duly empanneled and summoned 
to serve upon juries in such courts, refused, or 
neglected to appear and serve, and which incon- 
veniences, as it is recited in the preamble of the act, 
arose principally from want of power in the judges 
of such courts to compel persons so summoned to 
serve ; whereupon, it was provided, that persons so 
neglecting or refusing to attend or serve, should 
forfeit, for every offence, not more than 40s., nor 
less than 20s., to be recovered by distress and sale. 

But this provides only for a solitary defect in the 
law, and many remain unattended to, that might with 
the same efficacy and facility be corrected ; and the 
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want of summary and adequate means to enforce the 
by-laws of corporations, however salutary or essential 
they may be, is not the greatest evil to which corpo- 
rations are exposed, by the inconsistencies and de- 
fects of the common and statute laws relating to 
them. 

Under the circumstances that have been described, 
most of the municipal bodies within England and 
Wales exercise the authority assigned to them by 
the crown, upon precarious tenure, and they cannot 
assure themselves of safety in their proceedings. 

They are at the mercy of contumacious, factious* 
individuals ; and cannot assume their franchises, nor 
discharge their duties, without incurring the risk of 
being led into expensive legal proceedings of doubt- 
ful issue. 

The by-laws, which have for their object to ensure 
to the inhabitants fcf corporate towns the services of 
individuals in public offices, are not only inoperative, 
except by the means of very expensive prosecutions, 
but they are, or may be, rendered absolutely nuga- 
tory, at the will of any individual, under the provi- 
sions of the statute law *, as it has been decided in 
certain cases t ; and thereby the condition of per- 
petual succession may become impracticable, and con- 

* 13 Car. II. St. 2. c. 1, sec. 12. 5 Geo. I. cap. 6. sec. 3. 
t Tufton V. Neviiison, Raymond^ 1354. Bex v. Hawkins, 
1 East. 
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secpiently the very existence of the corporate bodies 
may be endangered. The statutes and cases referred 
to will be sufficient to sustain this intimation, and 
they demand the particular * attention of the law- 
officers of corporations generally. 

Surrounded by so many difficulties, it is full time 
for the several corporate bodies within England and 
Wales to bestir themselves, and, by a careful investi- 
gation of the matters suggested for their notice, to 
ascertain the most effectual means for securing their 
future safety, repose, and utility *. 

If, upon investigation, it should appear that the 
most appropriate remedy for the unsettled state of 
the law of corporation be a declaratory statute, as it 
probably may, there will be found many instances of 
legislative interposition in matters relating to towns 
incorporated, to direct and encourage the attempt to 
obtain it from the wisdom and justice of parliament. 

From the earliest^ period of parliamentary history, 
the liberties and franchises of cities and towns have, 
from time to time, been confirmed by statutes. 

There are instances of the confirmation of the 



. • The foregoing observations will be duly appreciated by those 
corporations which have found it necessary^ in their proceedings, 
to have recourse to the authority of the leet within their jurisdic- 
tion, when their power by charter has been doubtful or defective. 
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liberties of particular cities and towns— for example, 
London, Norwich, Hull, Canterbury, &c. * 

The legislature has likewise interposed to aflFord to 
corporate towns generally a necessary support* There 
may be cited, as examples of this class, the act of 23 
Henry VIII. c. 13 1, to render effective the authority 
of local courts in cities and towns for trial of mur- 
ders : and the act 1 & 2 Philip and Mary, chap. 7» 
already noticed. There is also the act 29 Geo. II. 
chap. 19 J, — an act to empower judges of courts of 
record, in cities and towns, to enforce attendance 
and service of jurors. Again, the 38 Geo. III. c. 52, 
for regulating the trial of causes, indictments, &c. 
within certain cities and towns, &c. 

By the acts 7 James, c. 5, 21 James, c. 12, the 
protection given to justices of the peace against vexa- 
tious proceedings, is extended to mayors of corpora- 
tions. 

At the Restoration, an act § passed for '^ the well 
governing and regulating of corporations,'* the pro- 
visions of which were adapted to the political circum- 
stances of the time ; and it is referred to as another 
instance of legislative interposition, directly affecting 
corporations. 

Subsequently to the Revolution, when, at least, 

^ And both in the statute-book and in the rolls of parliament, 
may be found numerous instances of support given to corporations 
severally by the legislature. 

t See Mr. Peel's Bill. ^ J Ibid. § 13 Ch. II. sess. 2. c. 1 . 
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civil and religious liberty were as duly appreciated 
and regarded, as the universal rights of citizenship 
have since been, the legislature recognized the Kber- 
ties and franchises of towns, by the imposition of a 
tax, payable upon all admisi^ions into corporations. 
See 5 William and Marv, c. 21. 

And they were expressly reserved by a provision 
in the first act for licensing hawkers, 8 & 9 Will. III. 
c. 95, s. 17, ** That it should not give power for 
licensing any hawker, &c. to sell, or expose to sale, 
any wares, &c. in any city, town, &c. otherwise than 
might have been done before the making of this act ;'* 
a reservation which, it is believed, runs through the 
acts for licensing hawkers * : and this is highly in- 
teresting with reference to the 1 & 2 Philip and 
Mary, chap. 7> so often referred to. 

The act of 9 Anne, c. 20, " for rendering pro- 
ceedings upon writs of mandamus, &c. more speedy 
and effectual j and for the more easy trying and de- 
termining the right of offices and franchises, in cor- 
porations and boroughs ;** is another example of par- 
liamentary interposition in the affairs of corpora- 
tions. 

To these may be added the acts of 22 Geo. II. c. 
44, and 26 Geo. III. c. 81, s. 19t, by which ma- 

* Among the petitions that have been presented to both houses 
of parliament against the practices of hawkers, there are to be 
found many from towns that are not incorporated. 

t Sec page 57. ante. 
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riners, and soldiers, and fishermen, in consideration 
of their peculiar claims upon the state, are enabled 
to set up trade in all towns, (except the Universi^ 
ties). By this exemption from the conditions to 
which others, who have not the like claim, remain 
liable, the general merit of the conditions is ac-» 
quiesced in. 

Assuming that the unsettled state of the law of 
corporations is not more obvious, than the expe- 
diency of a remedy for its anomalies and inconsis- 
teujcies, it remains for corporations to detennine 
up(m the means of accomplishing so desirable an 
object. 

There can scarcely be a difference of opinion, as 
to the propriety of a declaratory statute, which shall 
give uniformity to the government and regulation of 
corporations ; and reconcile, upon general principles, 
many doubts and perplexities ; and render unneces- 
sary the expensive, tardy, and vexatious expedient of 
settling each abstract point (reducible to such general 
principles) by proceedings at law. 

Considering that municipal bodies form a happy 
system of civil government, and that they are created 
by the exercise of the royal prerogative, expressly for 
the better rule and subordination of populous towns ; 
affording to these communities an elective and pe- 
riodical magistracy, bringing home to the doors of 
the subjects the practical benefits of the laws, a sure 
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protection, and prompt and summary justice : it can- 
not be doubted, that the legislature may be success- 
fully invoked, to confirm the constitutional authori- 
ties graciously conferred by the crown, and afford to 
corporations the benefits of a defined and uniform 
rule of action. 

The precedents that have been referred to, of the 
interposition of the legislature, afford abundant reason 
to hope, that an appeal to its wisdom may be favour- 
ably entertained, not more for the advantage of the 
municipal corporate bodies, than for the welfare of 
the people, within their several jurisdictions; and 
the present period is most propitious for the appeal. 
Measures for the revision of the administration of 
the laws, both in the higher and in the subordinate 
departments, recently introduced to the legislature^ 
under the most powerful and popular auspices^ have 
already reached (without prejudice) the interests of 
corporate bodies * ; and it may, perhaps, be con- 
sidered, in a general view of the subject, that the 
liberties and franchises of cities and towns, should be 
carefully preserved and revised, that they may be 
effective for the purposes for which they were con- 
ferred ; whereby they may be reconciled with, and 
rendered contributory to, a more perfect system for 
the administration of summary justice. 

* Concerning juries in local courts^ gaols^ &c. 
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